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Objectives of Training

 Statistics/Update on Cases involving Title IX

 Standard for Legal Liability under Title IX

 Recognizing Red Flags

 Obligation to Report
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Peer-on-Peer Harassment: 1996 - 2019

 48% of 7-12th grade students report experiencing sexual harassment

 LGBTQ: 86% verbal harassment, 40% physical

 Survey of 100 cases (peer-on-peer)

 Physical Assaults: 38

 Sexual Assaults: 23

 Forced Sodomy: 15

 Rape: 9

 Reported severe emotional distress: 12

 Suicide: 5

 Attempted: 12

 Victim changed school setting: 21

 Staff participated: 11
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“The Next Generation of Title IX: Harassment and Bullying based on Sex,” 
National Women’s Law Center, 2012;
Public Justice Anti-bullying Campaign, April 2019, publicjustice.net



Outcomes: 1996 – April 2019

 Settlements 

 Range

 $4,000 

 $5.75 million

 Median: $160,000

 Average: $563,924

 Verdicts

 Range

 $27,000

 $28 million

 Median: $275,000

 Average: $2,286,500
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Public Justice 
Anti-bullying Campaign
April 2019
publicjustice.net



Employee-on-Student Harassment: 2015

 Arrests: 500 

 >50% placed on admin leave or resigned immediately following arrest

 7% of students in 8th – 11th grade report physical sexual contact with school employee

 3.5 million

 Total is 10% when less-than-physical contact is factored in

 4.5 million

 Average ages

 Perpetrator: 36

 Victim: 15

 Washington Post (2015): 35% of accused/convicted used social media to access victim

 Technology played an important role in 3 out of 4 cases

 Colleagues often thought there might be “something going on”

 Fear of reporting in case suspicions are wrong

 Awareness report could “ruin a person’s life”
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Stop Educator Sexual Abuse Misconduct & Exploitation;
“Sexual Abuse by Teachers is on the Rise,” The Children’s 
Center for Psychiatry, Psychology, & Related Services, 2017;
“Exposing School Employee Sexual Misconduct: Shedding 
Light on a Sensitive Issue,” Henschel & Grant, 2018



Standards for 
Legal Liability 

 Peer-on-Peer Harassment 
Standard (case law)

 Employee-on-Student 
Harassment Standard 
(case law)

 Regulatory Standard
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Title IX: The Law

 No person in the United States

 On the basis of sex

 Shall be excluded from participation in, be denied the benefits 
of, or be subjected to discrimination

 Under any education program or activity

 Receiving Federal financial assistance
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20 U.S.C §1681



Judicial Standard of Liability: 
Employee-on-Student Harassment

 School Board liability for damages under Title IX for 
employee-on-student sexual harassment if:

1. A school district employee with authority to correct on behalf of 
the district

2. Has actual notice of the employee’s misconduct; and

3. Is deliberately indifferent to the employee’s misconduct
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Gebser v. Lago Vista Indep. 
Sch. Dist., 524 U.S. 274 (1998)



Judicial Standard of Liability:
Peer-on-Peer Harassment

 School Board liability for damages under Title IX for student-
on-student sexual harassment if:

1. The Gebser standards of notice and deliberate indifference are 
satisfied

2. The school has substantial control over (a) the context in which 
the harassment occurred and (b) the harasser; and 

3. The conduct is “sexual harassment,” which is conduct (a) “so 
severe, pervasive, and objectively offensive” (b) that it 
“effectively denies equal access to an institution’s resources or 
opportunities.” [Hostile Educational Environment standard] 
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Davis v. Monroe County Bd. of Educ., 
526 U.S. 629 (1999)



U.S. Department of Education 
Title IX Regulations

 Adopted May 6, 2020

 Explicit recognition for the first time in regulations
that sexual harassment, including sexual assault, is 
sex discrimination

 Case law has long recognized this interpretation, and 
enforced Title IX accordingly
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34 C.F.R. Part 106



New Regulations:
Definition of Sexual Harassment 

 Unwelcome conduct

 Determined by a reasonable person (objective standard)

 To be so severe, pervasive, and objectively offensive that it 
effectively denies a person’s equal access to the recipient’s 
education program or activity

 This definition of sexual harassment tracks the Davis case and its 
definition of sexual harassment
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Factors Affecting Sexual Harassment 
Definition

 “Severe, pervasive, and objectively offensive” misconduct is 
harder to establish the younger the children involved. Gabrielle 
v. Park Forest-Chicago Heights, Illinois Sch. Dist., 163 F.3d 
817 (7th Cir. 2003)

 In determining if a victim has been denied access to an 
educational opportunity or benefit, the ability of the student to 
receive an education, as reflected in the student’s grades, is a 
factor. Hawkins v. Sarasota County Sch. Bd., 322 F.3d 1279 
(11th Cir. 2003)
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Deliberate Indifference:
Difficult to Prove

 Davis standard: A recipient is deliberately indifferent only 
“where its response to the harassment or lack thereof is clearly 
unreasonable in light of the known circumstances”

 Courts will focus on issues: (1) Did the school investigate 
properly? (2) If so, did the school implement measures to 
remediate the harassment? (3) If so, was the remediation 
effective?

 It is not necessary to conduct flawless investigations or perfect 
solutions. Fitzgerald v. Barnstable Sch. Committee, 504 F.3d 
165 (1st Cir. 2007).
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Deliberate Indifference:
Failure to Follow Policies, Regulations

 The failure to follow DOE regulations does not typically 
establish deliberate indifference. See Gebser.

 The failure to follow Division policies does not, in itself, 
establish deliberate indifference. See Sanches v. Carrollton-
Farmers Branch Indep. Sch. Dist., 647 F.3d 156 (5th Cir. 2011)

 The failure to follow OCR “Dear Colleague Letters” or other 
OCR guidance documents does not, standing alone, constitute 
deliberate indifference. 
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Overall Concepts

 Every employee has an obligation to report suspected sexual 
misconduct/harassment

 Division has an obligation to respond in a way that is 

 Not deliberately indifferent

 Is reasonable under the circumstances

 Student has private right of action for failure to respond appropriately

 Can recover monetary damages if the harassment/misconduct was so severe, 
pervasive, and objectively offensive that it effectively denies a person’s equal 
access to the recipient’s education program or activity
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Reports of 
Sexual 
Harassment

 Who? Any person may report 
regardless of whether the person 
is the alleged victim

 How? Reports can be made by 
mail, telephone, email, other 
contact information listed for the 
Title IX Coordinator, or by any 
means that results in the Title IX 
Coordinator receiving the report

 When? Reports can be made at 
any time, including during non-
business hours, by using the 
telephone number, email address, 
or mail to the office address 
listed for the Title IX Coordinator 
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When is the Division Obliged to 
Respond to Sexual Harassment

 Actual Knowledge is the standard

 A recipient with actual knowledge of sexual harassment in an 
education program or activity against a person in the United 
States must respond promptly and in a manner that is not 
deliberately indifferent
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Who Can Have Knowledge that Would 
Trigger Obligation to Report/Respond

 Title IX Coordinator

 Any official of the recipient who has authority to institute 
corrective measures on behalf of the recipient

 Any employee of an elementary and secondary school
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What Facts Should 
Trigger A Report?
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New Regulations
Forms of Sexual Harassment

 quid pro quo (typically would be employee-on-student; not always)

 Hostile educational environment (new definition)

 Violence Against Women’s Act - four categories:

 Sexual Assault - 20 U.S.C. 1092(f)(6)(A)(v)

 Domestic Violence - 34 U.S.C. 12291(a)(8)

 Dating Violence – 34 U.S.C. 12291 (a)(10)

 Stalking – 34 U.S.C. 12291(a)(30)
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Employee-Student Harassment (1)

 Elementary (computer lab) T

 Played with student’s hair

 sent sexually explicit emails

 Prior complaints about the teacher

 1998-99: parent of 7th grade student 

 Put hand on back/shoulder

 Touched hair

 Told student “how pretty she was,” she “ought to be a model”

 “put his privates in her hand” (when in third grade)

 1999-2000: parent of another student

 Patted student on behind

 Leaned over student at computer; looked down shirt; “nice breast”

 Prior P:

 Talked with another T about allegations: she did not believe true

 Talked with Supt: “Stay away from that; if it needs handling, I will handle; could be explosive”
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Rasnick v. Dickenson County Sch. Bd.,
333 F. Supp. 2d 560 (W.D. Va. 2004)



Employee-Student Harassment (2)

 Elementary custodian

 Student was 9 (3d grade) when moved to the school and abuse began

 Convinced student’s guardian to let student live with him for a year – slept in same bed/abused nightly

 P(1) knew student lived with custodian, went on trips together 

 Did not investigate the relationship/take any action

 Assumed the student and custodian were related

 Required custodian to keep office door closed at all times

 Knew custodian had other boys help gather trash

 P(2) knew custodian spent lots of time and money on student, at school and away from school

 Knew CPS complaint was filed during student’s 4th grade year

 Participated in CPS interviews; custodian and student denied all

 Told custodian if student was at school after instructional hours, should be supervised in after-school 
program

 Took no separate/independent action
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Employee-Student Harassment (2)

 Ts knew but did not report

 Custodian’s wife jealous of student; divorcing custodian; reported to CPS

 Custodian always had hands on student

 Custodian “obsessive, overly friendly” with student

 Custodian touched, gave money to other male student

 Custodian and student slept together; went on trips; rode to/from school together; spent 
time alone together on school property

 Custodian and student were caught alone together (but hidden, in the dark) in a T’s 
classroom one summer

 Custodian was also “courting” student’s younger brother

 Custodian passed notes to student after mother regained custody and put a stop to 
sleepovers

 Custodian was allowed to remove students from classes 
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Doe v. Russell County Sch. Bd.,
No. 16-45, 2018 U.S. Dist. LEXIS 33564 (Mar. 1, 2018)



Teacher Messaging Student

 Began as request from student for tutoring help

 T: “trying to support her self-esteem, talking through personal issues”

 Over 4 month period: 3,422 messages

 Average 26 per day over 127 days

 Early morning, during contract hours, over breaks, on vacation

 Student inquired “shouldn’t you be teaching?” 

 Often teacher-initiated, nothing to do with student’s school or personal issues

 Expressing sadness schedule wouldn’t allow her to be near – encouraging student to skip classes, be tardy

 “We just can’t get time for just the two of us any more”

 Asking for photos (school events and not), frequent requests she “come by”

 “amazing,” “beautiful”

 Soliciting compliments from the student

 10:15 pm: “look forward to seeing you in the morning”

 6:25 pm: “planned a video for X block so I can chat with you uninterrupted” next day

 “my coat smells like you and makes me think you are nearby”

 “hugs,” “sweet dreams,” “miss you,” “kinda like ya,” “love ya,” “I’m your number one fan” 

 Eventually: “I love you”

 Obvious physical flirtation as well
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Locker Room Antics

 “hazing”

 Involving touching of genitals

 Involving animate/inanimate object penetration

 Involving other forced sex acts/involuntary or nonconsensual touching
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Failed Relationship/Social 
Media/Fight

 Two students “dated”

 Broke up

 Bad mouthing each other on social media

 On a Saturday/Sunday

 Threats over weekend  fight in hall Monday morning
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Social Media/Videos

 Female engaged in sex with several male students

 Onlookers videoed on smartphones

 Within seconds, shared with many others at sporting event

 Name-calling of both female and male participants
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Adult Participation

 “Only two types of guys who wear earrings – pirates and faggots – and there isn’t any water around here”

 $130,000 settlement

 Blaming victim: “be less flamboyant,” “tone it down”

 $65,000 settlement; unknown settlement

 Students convinced teacher to call victim “banana boy”

 $440,000 settlement

 Laughed, warned student not to “act like a fag”

 $451,000 settlement

 Announced allegation of sexual assault/threatened rape to entire class

 $50,000 settlement

 Removed victims from team after victims reported hazing

 $70,000 verdict

 Cornered student and questioned about sexuality; reported to parents

 $77,500 settlement

 “I have 20 girls in my class; don’t need another,” questioned whether student (perceived as gay) should be able to give blood

 $40,000 settlement
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Deliberate Indifference

 Little to no action in response to complaints

 Ignored/minimized complaints

 Allowed “that’s gay but not as gay as Seth” to become a common expression around 
school

 Documented incidents but did not investigate or report

 Criticized school social worker for writing up impacts on victim

 Told parent bullying “not a big deal,” “not actionable”

 Told victim “why not tell [perpetrator of sexual assault] ‘is that all you’ve got?’”

 “kids will be kids,” “boys will be boys,” “suck it up”

 Suspended victim of sexual assault for violating school policy

 Observed the acts but didn’t intervene

 Covered up
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Other Signs/Symptoms

 Unexplained change in student’s level of participation

 Excessive absences

 Student avoidance of bus, events, extra-curriculars

 Self-harm/suicide attempts

 Transfer out of school/class
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What Will Happen Next

 Prompt

 Reasonable

 Treat complainant(s) and respondent(s) “equitably”

 Supportive measures to both

 Investigation if formalized into complaint

 Significant procedural process

 Discipline where substantively and procedurally appropriate

 Prohibition on retaliation 
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… Supportive Measures …

 Counseling

 Course modifications … ?

 Extension of deadlines

 Schedule changes … ?

 Increased monitoring/supervision …?

 Mutual restrictions on contact 
between parties

✘ Transfer out of class

✘ Removal from activity

✘ Complete vs. temporary
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Questions?
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